
 

31st May 2019 

 

The Board of Trustees has sought advice from the Charity Commission on two points which are summarised 

below. 

1. Eligibility to attend a Special General Meeting and vote on a sale of land 

The current governing document states that residents of the borough of Lymington are eligible to attend the 

meeting and vote.  The number of people who would be eligible to attend is a potential problem, as is 

establishing any sort of electoral role and ascertaining who is eligible to vote.  

Does the Charity Commission consider that this is an administrative provision that could be amended by a 

meeting of the members of the Lymington Community Association under Section 280 Charities Act? 

Reply from Charity Commission 

The Trustees are able to utilise the provisions of s280 to make the proposed administrative changes. 

Note: S280 Charities Act 2011 applies to any charity that is not a company or other body corporate. It provides 

that any provision in the governing document relating to the powers exercisable by the trustees in the 

administration of the charity or regulating the procedure to be followed in any respect in connection with its 

administration can be modified by: 

(a) A resolution of the trustees; and, if the charity has a membership, confirmed by 

(b) A resolution of not less than two thirds of the members attending and voting at a meeting of the 

members. 

 

2. Sale of land 

The Centre is specie land.  The 1948 Conveyance provides that the Trustees may exercise a power of sale if the 

Council determines that “it is advisable or necessary to discontinue the use of the hereditaments hereinbefore 

assured”.  It is not clear that the Trustees have the power under Section 6 Trusts of Land and Appointment of 

Trustees 1996 to sell part of the property when the use of the remainder of the property is to continue.  Section 

6(6) TLATA provides that the power of sale conferred by Section 6 may not be exercised in contravention of any 

other rule of law or equity.  The trustee deed, the 1948 Conveyance, prohibits the sale unless the Council has 

determined that the use of the Centre should be discontinued, which would therefore appear to prohibit the 

sale of part. 

The proceeds of any sale will not be used in the acquisition of other property but in the refurbishment of the 

existing property.  It appears to us that the use of the funds in this way is permitted under Clause 5 of the 1948 

Conveyance as it is expenditure on charitable purposes or objects for the inhabitants of Lymington but we would 

be grateful if you could confirm by way of Section 115 advice that this is agreed. 

 

 



Reply from Charity Commission 

If the trustees were to sell part of the land it wouldn’t be in conflict with s6 of TLATA 1996 as the purposes of 

the charity can still be carried out.  The sale would need to comply with s117-121 of the Charities Act 2011 and 

the trustees should consider the impact of losing the parking spaces on the charity. 

This advice is provided under s15(3) of the Charities Act 2011. 

Note: 

1. Section 6 Trusts of Land and Appointment of Trustees Act 1996 provides that “for the purpose of exercising 

their functions as trustees, the trustees of land have in relation to the land subject to the trust all the 

powers of an absolute owner. 

2. Section 117 -121 Charities Act 2011 set out the obligations on the part of charity trustees in the sale of any 

land, which are primarily to obtain and consider a report from a qualified surveyor complying with the 

Charities (Qualified Surveyors’ Reports) Regulation 1992. 

3. Section 15(3) provides that the Charity Commission may give advice to an individual charity as well as to 

charities generally. 

 

 

 

 

 

 


